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Re: Prosecutor’s Opinion 01-09

SYLLABUS

Township trustees have been exempted from placing zoning restrictions on land zoned for
agriculture purposes, including the placement of buildings, when the buildings or materials are used
as incident to the furtherance of agriculture.  The exception to this statute is the regulation of farmer’s
markets.  However, the trustees do have the right to regulate set back lines and declare nuisances of
non-agriculture buildings or structures found on property zoned for agriculture, if such buildings are
not incident to agriculture use.

OPINION

I am responding to your request for my opinion concerning two questions you have with
respect to agricultural use exceptions.  Specifically, you ask:

1. Does this exemption apply to all zoning regulations, including items such as
building set backs and nuisance and or blighting conditions that relate to public safety
issues, and

2. Does this exemption apply to non-agriculture uses or structures located on an
agricultural parcel.

Township trustees and employees thereof have only such powers as they have been given by
statute.  See, Hopple v. Trustees of Brown Township (1862) 13 Ohio St. 311, 324-25.  There is
statutory authority for townships to regulate certain uses.  Chapter 519 of the Ohio Revised Code,
governing Township Zoning, specifically removes agricultural land from the authority of the township
commission.  O.R.C. 519.21(A) states:



  (A) Except as otherwise provided in division (B) of this section,
sections 519.02 to 519.25 of the Revised Code confer no power on
any township zoning commission, board of township trustees, or
board of zoning appeals to prohibit the use of any land for agricultural
purposes or the construction or use of buildings or structures incident
to the use for agricultural purposes of the land on which buildings or
structures are located, including buildings or structures that are used
primarily for vinting and selling wine and that are located on land any
part of which is used for viticulture, and no zoning certificate shall be
required for any such building or structure.

And the exception is found in O.R.C. 519.21(C) which states in part:

    However, a board of township trustees, as provided in section
519.02 of the Revised Code, may regulate such factors pertaining to
farm markets as size of the structure, size of parking areas that may
be required, set back building lines, and egress or ingress, where such
regulation is necessary to protect the public health an safety.

The determinative factor is whether the use of the buildings and the property is incident to the
furtherance of the pursuit of agriculture.  The standard for determining the agriculture use of the land
and structures is that the use or structure be “directly and immediately” dependent upon agricultural
use.  “It must be either ‘usually or naturally inseparable’ dependent upon agricultural use.  State v.
Huffman (1969), 20 Ohio App. 2d 263 at 269.  Factors used to determine a direct and immediate
connection include the nature and amount of work that is done on the land on which a structure is
located.  The township board of zoning appeals has the initial authority and must make this
determination, subject to judicial review.

Secondly, the Ohio Attorney General has stated: “a structure used only as a dwelling house
for a person engaged in agriculture is not a structure incident to an agriculture use of land so as to
be exempt from the provisions of a zoning regulation enacted pursuant to R.C. 519.  1961 OAG
3440.

Therefore, in answer to your first question, the township trustees have no authority to place
any kind of zoning restrictions on any building or structure related to the furtherance of agriculture,
nor is zoning the proper tool for relieving what may be deemed blighted conditions such as junked
vehicles or machinery.  However, as to your second question, Section 719.21 does not apply to the
regulation of non-agricultural uses of structures located on property zoned for agricultural use.

Very truly yours,

Julia R. Bates
Prosecuting Attorney



JRB/CB/skw


